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section 3(a)(47) of the Securities Exchange
Act of 1934) and the Commodity Exchange
Act”’;

(2) in section 362(b)—

(A) by striking paragraphs (6) and (7) and
inserting the following:

‘(6) under subsection (a) of this section, of
the exercise by a commodity broker, forward
contract merchant, stockbroker, financial
institution, financial participant, or securi-
ties clearing agency of any contractual right
(as defined in section 555 or 556) under any
security agreement or arrangement or other
credit enhancement forming a part of or re-
lated to any commodity contract, forward
contract or securities contract, or of any
contractual right (as defined in section 555 or
556) to offset or net out any termination
value, payment amount, or other transfer
obligation arising under or in connection
with 1 or more such contracts, including any
master agreement for such contracts;

‘(7)) under subsection (a) of this section, of
the exercise by a repo participant or finan-
cial participant of any contractual right (as
defined in section 559) under any security
agreement or arrangement or other credit
enhancement forming a part of or related to
any repurchase agreement, or of any con-
tractual right (as defined in section 559) to
offset or net out any termination value, pay-
ment amount, or other transfer obligation
arising under or in connection with 1 or
more such agreements, including any master
agreement for such agreements;’’;

(B) by striking paragraph (17) and inserting
the following:

“(17) under subsection (a) of this section, of
the exercise by a swap participant or finan-
cial participant of any contractual right (as
defined in section 560) under any security
agreement or arrangement or other credit
enhancement forming a part of or related to
any swap agreement, or of any contractual
right (as defined in section 560) to offset or
net out any termination value, payment
amount, or other transfer obligation arising
under or in connection with 1 or more such
agreements, including any master agreement
for such agreements;’’; and

(C) by striking paragraph (27) and inserting
the following:

¢(27) under subsection (a) of this section, of
the exercise by a master netting agreement
participant of any contractual right (as de-
fined in section 555, 556, 559, or 560) under any
security agreement or arrangement or other
credit enhancement forming a part of or re-
lated to any master netting agreement, or of
any contractual right (as defined in section
555, 556, 559, or 560) to offset or net out any
termination value, payment amount, or
other transfer obligation arising under or in
connection with 1 or more such master net-
ting agreements to the extent that such par-
ticipant is eligible to exercise such rights
under paragraph (6), (7), or (17) for each indi-
vidual contract covered by the master net-
ting agreement in issue; and’’; and

(3) in section 741(7)(A)—

(A) in clause (i)—

(i) by striking ‘‘mortgage loan or’’ and in-
serting ‘“‘mortgage loan,”’; and

(ii) by inserting Dbefore the semicolon
‘“‘(whether or not such repurchase or reverse
repurchase transaction is a ‘repurchase
agreement’, as defined in section 101)"’;

(B) in clause (iii)—

(i) by inserting ‘‘(including by novation)”’
after ‘‘the guarantee’’; and

(ii) by inserting before the semicolon
‘“‘(whether or not such settlement is in con-
nection with any agreement or transaction
referred to in clauses (i) through (xi))’’;

(C) in clause (viii), by striking ‘‘or (vii)”
each place it appears and inserting ‘‘(vii),
(viii), or (ix)’’;
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(D) by redesignating clauses (v) through
(ix) as clauses (vii) through (xi), respec-
tively; and

(E) by inserting after clause (iv) the fol-
lowing:

‘“(v) any extension of credit for the clear-
ance or settlement of securities trans-
actions;

‘(vi) any loan transaction coupled with a
securities collar transaction, any prepaid
forward securities transaction, or any total
return swap transaction coupled with a secu-
rities sale transaction;”’.

(b) LIMITATION OF AVOIDANCE POWERS
UNDER MASTER NETTING AGREEMENT.—Sec-
tion 546 of title 11, United States Code, is
amended—

(1) in subsection (e)—

(A) by inserting ‘‘(or for the benefit of)”
before ‘‘a commodity broker’’; and

(B) by inserting ‘‘or that is a transfer made
by or to (or for the benefit of) a commodity
broker, forward contract merchant, stock-
broker, financial institution, financial par-
ticipant, or securities clearing agency, in
connection with a securities contract, as de-
fined in section 741(7), commodity contract,
as defined in section 761(4), or forward con-
tract,” after ‘‘securities clearing agency,’’;

(2) in subsection (f)—

(A) by striking ‘‘that is a margin payment,
as defined in section 741 or 761 of this title,
or settlement payment, as defined in section
741 of this title,”’; and

(B) by inserting ‘‘(or for the benefit of)”’
before ‘‘a repo participant’’;

(3) in subsection (g), by inserting ‘‘(or for
the benefit of)”’ before ‘‘a swap participant’’;
and

(4) in subsection (j), by inserting ‘‘(or for
the benefit of)”’ after ‘“‘made by or to’.

(c) SIPC STAY.—Section 5(b)(2)(C)(iii) of
the Securities Investor Protection Act of
1970 (156 U.S.C. T8eee(b)(2)(C)(iii)) is amend-
ed—

(1) by inserting ‘‘a derivatives clearing or-
ganization (as defined in the Commodity Ex-
change Act), a multilateral clearing organi-
zation (as defined in the Federal Deposit In-
surance Corporation Improvement Act of
1991),” after ‘‘rule or bylaw of”’; and

(2) by striking ‘‘or a securities clearance
agency, a right set forth in a bylaw of a
clearing organization or contract market”
and inserting ‘‘a securities clearing agency,
a contract market designated under the
Commodity Exchange Act, a derivatives
transaction execution facility registered
under the Commodity Exchange Act, or a
board of trade (as defined in the Commodity
Exchange Act),”.

(d) SAVINGS CLAUSE.—Title IX of the Bank-
ruptcy Abuse Prevention and Consumer Pro-
tection Act of 2005 (Public Law 109-8, 119
Stat. 146) is amended by adding at the end
the following:

“SEC. 912. SAVINGS CLAUSE.

““The meanings of terms used in this title
are applicable for the purposes of this title
only, and shall not be construed or applied so
as to challenge or affect the characteriza-
tion, definition, or treatment of any similar
terms under any other statute, regulation,
or rule, including the Gramm-Leach-Bliley
Act, the Legal Certainty for Bank Products
Act of 2000, the securities laws (as that term
is defined in section 3(a)(47) of the Securities
Exchange Act of 1934), and the Commodity
Exchange Act.”.

SEC. 5. WALKAWAY CLAUSES.

Section 11(e)(8)(G)) of the Federal Deposit
Insurance Act (12 U.S.C. 1821(e)(8)(G)) is
amended to read as follows:

“(G) WALKAWAY CLAUSES NOT EFFECTIVE.—

‘(i) IN GENERAL.—Notwithstanding the pro-
visions of subparagraphs (A) and (E), and sec-
tions 403 and 404 of the Federal Deposit In-
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surance Corporation Improvement Act of
1991, no walkaway clause shall be enforceable
in a qualified financial contract of an in-
sured depository institution in default, pro-
vided that any payment or delivery obliga-
tions otherwise due from a party pursuant to
the qualified financial contract shall be sus-
pended from the time that the receiver is ap-
pointed until the earlier of—

““(I) the time that such party receives no-
tice that such contract has been transferred
pursuant to subparagraph (A); or

“(II) 5:00 p.m. (eastern time) on the busi-
ness day following the date of the appoint-
ment of the receiver.

““(ii) WALKAWAY CLAUSE DEFINED.—For pur-
poses of this subparagraph, the term
‘walkaway clause’ means any provision in a
qualified financial contract that suspends,
conditions, or extinguishes a payment obli-
gation of a party in whole or in part or does
not create a payment obligation of a party
that would otherwise exist solely because of
such party’s status as a nondefaulting party
in connection with the insured depository in-
stitution’s insolvency or the appointment of
or the exercise of rights or powers by a con-
servator or receiver, and not as a result of a
party’s exercise of any right to offset, setoff,
or net obligations that exist under the con-
tract, any other contract between those par-
ties, or applicable law.”’.

SEC. 6. EFFECTIVE DATE.

(a) EFFECTIVE DATE.—This Act and the
amendments made by this Act shall take ef-
fect on the date of enactment of this Act.

(b) NO RETROACTIVE APPLICATION OF AMEND-
MENTS.—The amendments made by this Act
shall not apply to any cases commenced
under title 11, United States Code, or ap-
pointments made under any Federal or State
law, before the effective date of this Act.

——————

ORDERS FOR SUNDAY, DECEMBER
18, 2005

Mr. FRIST. Mr. President, I ask
unanimous consent that when the Sen-
ate completes its business today, it ad-
journ until 6 p.m. on Sunday, Decem-
ber 18. I further ask that following the
prayer and pledge, the morning hour be
deemed expired, the Journal of pro-
ceedings be approved to date, the time
for the two leaders be reserved, and the
Senate proceed to a period of morning
business with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

PROGRAM

Mr. FRIST. Tomorrow, we will re-
turn to session to continue to work on
the remaining business before we leave.
We will need to come in tomorrow in
anticipation of the conference reports
which will arrive from the House. I do
not believe we will need to have any
votes tomorrow evening, but we will
alert Members if something arises. If
we do not vote Sunday, we would start
voting early Monday. We have seven
district judges on the calendar. I un-
derstand some of those may require
votes.

Having said that, I thank all Sen-
ators for their patience during this pe-
riod. It has been difficult because of
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